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whoredom, there is no punishment incurred by that man.21 Abu
Hanifa had held a prior opinion, that the man is liable to punishment,
(and such is the doctrine of Ziffer) because the man cannot commit
the act of whoredom, unless the virile member be properly
distended, which distention is a token of desire on his part.
Compulsion, therefore, cannot be proved with respect to him. The
reason for the more recent opinion is that the means of compulsion,
(namely, the proof of the sovereign) exists both actually and
apparently, and the distention of the virile and the distention of the
all virile member is no certain proof of desire, since it some times
occurs independent of any operation of the mind, as in sleep, for
instance; this circumstance, is of no weight in competition with a
fact which admits of actual proof, namely, the compulsion. But if
any other person than the sovereign should compel a man to commit
whoredom, the man thereby incurs punishment according to Abu
Hanifa The two disciples have said that no punishment is incurred
in this case,21 because the compulsion is the obstruction to the
punishment in the former cases may also proceed from others than
the sovereign. But Abu Hanifa argues that this species of compulsion
cannot be supposed to proceed from any except the sovereign;
because no other person is possessed of the means of such
compulsion, since the sovereign is enabled to repel it in all inferior
persons, as the sovereign authority is instituted by the law for the
purpose of repelling tyranny, and also, because all others stand in
awe of the sovereign and hence no such compulsion can proceed
from them. It is to be remarked that the learned in the law impute
this difference of opinion between Abu Hanifa and the two disciples
to the difference of the times in which they lived, for in the time of
Abu Hanifa, others than the sovereign were not possessed of any
power which it was not in the sovereigns power to repel, but in the
time of the two disciples every petty ruler possessed a power
independent of the sovereign and hence compulsion of others than
the sovereign afforded, in those times, a ground of doubt sufficient
to prevent punishment. Compulsion in case of a woman does not

21.    Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, Vol.11
o.p.cit., p.32.